CITY OF BETHLEHEM

INTER-DEPARTMENTAL CORRESPONDENCE

SUBJECT:
Lease Agreement


Lessee Name:
Mister C’s Eateries, Inc.
Purpose:
Food Concession Stand
Location:
Earl E. Schaffer Ice Rink at Illick’s Mill Road
TO:

Cynthia Biedenkopf, City Clerk

FROM:
John F. Spirk, Jr., Esq., City Solicitor

DATE:
October 31, 2013

Attached is a proposed Resolution and associated Lease Agreement for Council’s consideration.

Please place this matter on City Council’s agenda for review and appropriate action.

JFS,JR:csb

Copies To:
John B. Callahan, Mayor



Ralph E. Carp, Parks & Public Property



Robert McAndrew, Jr., Mister C’s Eateries, Inc.






By:







RESOLUTION NO. ___________

Authorization For Lease Agreement

BE IT RESOLVED by the Council of the City of Bethlehem that the Mayor and the Controller and/or such other City officials as deemed appropriate by the City Solicitor, are hereby authorized to execute a Lease Agreement and such other agreements and documents as are deemed by the City Solicitor to be necessary and/or related thereto, according to the terms and conditions indicated therein and made a part hereof, with the following named lessee, for the uses and purposes indicated below:  


1.
Name of Lessee:  Mister C’s Eateries, Inc.

2. Premises:  Ice Skating Rink at Illick’s Mill Road also known as


the Earl E. Schaffer Municipal Ice Rink

3. Purpose:  Food Concession Stand

4. Duration:  November 1, 2013 to March 31, 2015, with the option
to renew for six (6) additional one (1) year terms.  It is the intent of the lease that it shall be limited in scope to the ice skating season only.






Sponsored by 






ADOPTED by Council this             day of                             , 20      .    




 
                                        President of Council

ATTEST:

        City Clerk

CITY OF BETHLEHEM

Bethlehem, Pennsylvania


LEASE AGREEMENTPRIVATE 

Ice Rink Food Concession Stand


THIS AGREEMENT is made and entered into this _____ day of ________________, 2013, between the CITY OF BETHLEHEM, a municipal corporation of the Third Class of the Commonwealth of Pennsylvania, of the County of Northampton, with its offices and principal place of business at 10 East Church Street, Bethlehem, Pennsylvania, 18018, hereinafter referred to as "CITY" or "LESSOR", and MISTER C’S EATERIES, INC., 3001 Bard Street, Bethlehem Pennsylvania, 18017, hereinafter referred to as "LESSEE".


WHEREAS, City desires to continue the operation of food concession stand at the City's Earl E. Schaffer Ice Rink at Illick’s Mill Road, City of Bethlehem, Northampton County; and


WHEREAS, Lessee wishes to operate said food concession stand.



NOW, THEREFORE, this agreement witnesseth:



1.
Premises Leased.  City, in consideration of the rents and covenants hereinafter mentioned, does hereby rent, demise and lease unto Lessee, the entire food concession stand at the City’s Ice Skating Rink situated in the City of Bethlehem, County of Northampton, Pennsylvania, said premises to be used for the purpose of operating a food concession stand and for no other purposes.  

2. Lease Term.  The term of this lease shall be from November 1, 2013 to March 31, 2015.  The City of Bethlehem reserves the option to renew this lease with the Lessee for six (6) additional one (1) year terms if service has been satisfactory and both Lessor and Lessee agree in writing to said renewals.  If Lessee wishes to renew the Lease, Lessee must provide written 

notice of its desire to do so at least sixty (60) days prior to the termination date.  It is the intent of the lease that it shall be limited in scope to the ice skating season only.

3.
Rent.  Lessee agrees to pay to City for the use of the Leased Premises rental in accordance with the following schedule:



(a.)
$1,350.00 per month for each full month of operation.



(b.)
A pro-rated portion of $1,350.00 for the first and last month of operation depending upon when the ice skating rink opens and closes for the season.



(c.)   
Rent shall be payable to the City of Bethlehem at Department of Parks & Public Property, 10 E. Church Street, Bethlehem, Pennsylvania, 18018, by the fifteenth (15th) day of each month. 



(d.)   
Rent shall be pro-rated based on the time that the ice rink is closed for repairs/maintenance.


(e.)
The rental payments for the renewal terms will increase annually at a rate not to exceed five percent (5%).


4.
Hours of Operation.  The concession stand business shall be operated and ready for operation during weekend public skating sessions (Friday nights, Saturday morning to night, and Sunday afternoons) and holidays.  Lessee shall operate at his discretion during weekday public sessions (Monday through Thursday).  The concession stand’s hours of operation during the skating season shall be, but are not limited to:  




Friday




7 p.m. to 10 p.m.




Saturday



1 p.m. to 4 p.m. & 7 p.m. to 10 p.m.




Sunday




1 p.m. to 4 p.m.




School Holidays or Snow Days
1 p.m. to 4 p.m. and sometimes 









7 p.m. to 10 p.m.




Saturday mornings when Hockey
8 a.m. to 12 noon




And Skating Lessons are Scheduled



Lessee should also be open upon request by groups who rent the Ice Rink.  If the party room is rented along with private ice time, the renter is not required to arrange food and beverage through the Lessee.



Lessee shall be under no obligation to have the concession stand business in operation at such times that the Ice Skating Rink is closed for maintenance and/or repairs.  Lessee acknowledges being informed before signing this lease that there are times during which the Ice Skating Rink may be closed by the City for such purposes, and that the City will have no liability to Lessee during such closures for loss of profits or other damages. 


5.
Facilities and Equipment.  Lessee shall be permitted to use the existing food service facilities of City, but shall furnish, at Lessee's sole expense, all necessary equipment to fully operate the concession stand business, including but not limited to all paper plates, cups and napkins.  Lessee accepts all furniture, fixtures, and equipment in their "as-is" condition, City making no warranties or representations with respect thereto.  


6.
Prohibited Uses.  Lessee shall not use or occupy, nor permit the Leased Premises or any part thereof to be used or occupied, for any unlawful business, use, or purpose, deemed disreputable or hazardous, nor for any purpose or in any manner which is in violation of any present or future governmental laws or regulations.  Lessee shall, at its sole cost and expense, procure and maintain any and all governmental licenses and permits required for the operation of the concession stand.  Lessee shall indemnify City, and hold City harmless against all costs, expense, liabilities, losses, damages, injunctions, suits, fines, penalties, claims and demands, including reasonable counsel fees arising from any violation of or default in these covenants.  


7.
Maintenance and Repairs by Lessee.  Lessee shall, during the term of this Lease and any extension thereof, at Lessee's sole expense, keep the interior of the Leased Premises in as good order and repair as it is at the time of the commencement of this Lease, reasonable wear and tear excepted.  Lessee shall maintain in good working order and make ordinary, non-capital repairs to all Lessee-owned equipment and fixtures within the demised premises necessary during the ordinary course of normal usage.  If any such repairs become necessary because of the failure of Lessee to maintain in good working order such items, the cost of all repairs of whatever nature to said items shall be borne by Lessee.  If any such repairs become necessary because of the failure of Lessor to provide sufficient heat or other such cause, the cost of such repairs shall be borne by Lessor.  Lessee shall maintain the demised premises and keep the Leased Premises in a clean and sanitary condition, free of rubbish or other obstructions.  City, during the term of this Lease and any extension thereof, shall keep the structural supports, exterior walls, and roof of the building in good order and repair.


8.
Condition of Premises; End of Lease Term.  At the expiration of the term of this Lease and any extension thereof, Lessee shall surrender the Leased Premises in as good condition as it was at the commencement hereof, reasonable use and wear and damages by the elements accepted.


9.
No Alterations, etc. Without Prior Written Approval of City.  No alteration, addition, or improvement to the Leased Premises shall be made by Lessee without the prior written consent of the City, which consent shall not be unreasonably withheld.  In the event Lessee makes any capital improvement to the Leased Premises with the approval of City, the cost of such improvements shall be the sole expense of Lessee.  Any such alteration, addition, or improvement to the Leased Premises shall become the property of City upon the expiration or termination of the Lease.  Any fixtures, furnishings or equipment purchased by Lessee not permanently affixed or intended to be permanently affixed to the Leased Premises and utilized in connection with said business may be removed by Lessee upon the termination of the Lease, if such termination results through no fault of Lessee.  However, the removal of same shall be the Lessee's sole cost and expense and Lessee shall be responsible for restoring any damage to the Leased Premises caused by the removal of same.


10.
Damage to Premises By Fire.  In the case of damage by fire or any other casualty to the building in which the Leased Premises is located, through no fault of Lessee, if the damage is so extensive as to amount practically to the total destruction of the Leased Premises or of such building, this Lease shall terminate, and the rent shall be apportioned to the time of the damage.  In all other cases where the Leased Premises is damaged by fire or other casualty through no fault of Lessee, the cost of restoring said premises shall be borne by City and such repairs shall be made within a reasonable period of time.  In the event it is necessary for the Leased Premises to be closed during any period following such damage for the purposes of making repairs, rent shall be abated for the period of time involved in effecting such repairs and until said premises reopen for business. 


11.
Inspection.  City shall have the right, at all reasonable times, to go upon the property and inspect the same in order to determine Lessee's compliance with this Lease.


12.
Insurance.  City shall keep the building containing the Leased Premises insured against loss or damage by fire or other casualty.  Lessee shall bear the risk of loss by fire, theft, or other casualty of any personal property or other contents brought upon the Leased Premises.  Lessee shall procure and maintain a policy of tenant's liability insurance against public liability arising from the operation of the business, products liability, or the condition of the demised premises, in an amount not less than Two Million Dollars ($2,000,000.00) per person, and Two Million Dollars ($2,000,000.00) per occurrence.  City of Bethlehem, its officers and employees, shall be named as an additional insured on such policy and Lessee shall provide City with a certificate evidencing such insurance.  Lessee shall also maintain Workmen's Compensation Insurance and Employer's Liability Insurance in compliance with the Workmen’s Compensation Act of the Commonwealth of Pennsylvania and any supplements or amendments thereto.


13.
No Assignment.  Lessee shall not assign or encumber this Lease, nor sublet or permit the Leased Premises, or any part thereof, to be used by others, without the prior written consent of City, which consent may be given or withheld in City's sole discretion.  


14.
Indemnity.  Lessee shall save and hold harmless the City of Bethlehem from and against all suits or claims that may be based upon the injury or alleged injury, including death, to any person or property that may occur, or that may be alleged to have occurred, in the course of the performance of this lease by the Lessee, whether such claims are made by an employee of Lessee, or by a third party, whether or not it is claimed that the injury or alleged injury was caused through the negligent act or omission of City of Bethlehem or its agents or employees.  The Lessee will, at the Lessee’s own expense, pay all charges of attorney’s and all costs and other expenses arising therefrom or incurred in connection therewith, and if any judgment is rendered against City of Bethlehem in any such action, or actions, Lessee, at Lessee’s own expense, will satisfy and discharge the same.


15.
Breach By Lessee.  If Lessee shall fail to pay rent, or any other sum, to Lessor when due, shall remove or attempt to remove from the Leased Premises during the term of this Lease, or any extension thereof, or shall break or evade or attempt to break or evade any of the 

covenants or restrictions set forth in this Lease, Lessor, in addition to all other remedies provided by law, may:



(a.)
declare the entire unpaid balance of the rent for the unexpired portion of the term hereof, together with all other charges and expenses agreed herein to be paid by Lessee, immediately due and payable and in arrears, together with any and all consequential damages caused by Lessee's default, including attorneys' fees and court costs.



(b.)
terminate this Lease.


16.
Removal of Goods.  Any goods removed from said premises either before or after the expiration of said term, while any portion of the said rent remains unpaid, whether due or not, shall remain liable to distress for such rent for the period of thirty (30) days after such removal, the same as though they remained on the premises; and any removal of the goods from said premises at any time, either by day or night, without the written consent of City shall be considered a clandestine and fraudulent removal.


17.
Waiver of Notice To Quit.  The statutory notice to quit is hereby specifically waived by Lessee.


18.
Assignment For Benefit of Creditors.  If Lessee shall be sold out at a Sheriff's or Constable's Sale, or make any assignment for the benefit of creditors, or commit any act of bankruptcy whatsoever, then the rent for the balance of the said term shall at once become due and payable, as if by the terms of the Lease it were all payable in advance and may be collected by distress or otherwise, and shall be paid in full from the proceedings of any such assignment, sale or bankruptcy proceedings, any law, usage or custom to the contrary notwithstanding.


19.
Confession of Judgment.  In the event of any default by Lessee hereunder, Lessor may cause judgment to be entered against Lessee, and for that purpose, Lessee hereby authorizes and empowers Lessor, or any Prothonotary, Clerk of Court, or attorney of any Court of record, to appear for Lessee and to confess judgment against Lessee for the amount of all rent and other sums due from Lessee hereunder (including all sums due upon an acceleration under paragraph 15.a. above), as well as for interest on all overdue sums at the rate of ten percent (10%) per annum, costs of suit, and at attorney's commission of fifteen percent (15%) of the full amount of Lessor's claim against Lessee.  The authority to confess judgment granted herein shall not be exhausted by any one or more exercises thereof.  Lessee agrees that this Lease or a true and correct copy thereof shall be sufficient authorization and warrant to confess judgment hereunder.


20.
Ejectment.  In the event of any default by Lessee hereunder, and termination of this Lease by Lessor under paragraph 15.b. above, or upon the expiration of the Lease Term, Lessor may cause judgment in ejectment to be entered against Lessee for possession of the Leased Premises, and for that purpose, Lessee does hereby authorize and empower Lessor, or any Prothonotary, Clerk of Court or attorney of any Court of record to appear for Lessee and confess judgment against Lessee in ejectment for possession of the Leased Premises, and Lessee agrees that a Writ of Possession pursuant thereto may issue forthwith.  Lessee further agrees that, if for any reason whatsoever after the commencement of said action, the same shall be terminated and possession of the Leased Premises shall remain in or be restored to Lessee, Lessor shall have the right, at any subsequent time when occasion shall arise, to cause the entry of successive judgments by confession in ejectment for possession of the Leased Premises.  Lessee agrees that this Lease or a true and correct copy thereof shall be sufficient authorization and warrant to confess judgment and for the issuance of a Writ of Possession pursuant thereto.  Lessee hereby waives any and all notices required by any act of assembly concerning notices to quit. 


21.
Non-Waiver By City.  The acceptance by City of any of the rent at any time after the same shall become due, or default has been made in payment thereof or any failure of City to enforce any of the rights granted under this Lease or any of the penalties, forfeitures or conditions herein contained, shall not in any way be considered as a waiver of the right to enforce same and that such right or forfeiture may be enforced without any notice whatsoever; and any attempt to collect the rent by one proceeding shall not be considered as a waiver of the right of City to then collect the same by any other proceeding.


22.
Notices.  Any notice under this Lease must be in writing and must be sent by registered or certified mail to the last address of the party to whom the notice is to be given, as designated by such party in writing.  City hereby designates City's address as Department of Parks & Public Property, 10 East Church Street, Bethlehem, Pennsylvania, 18018.  Lessee hereby designates Lessee's address as 3001 Bard Street, Bethlehem, Pennsylvania, 18017.  This Lease shall be governed by, construed and enforced in accordance with the laws of the Commonwealth of Pennsylvania.


23.
Records.  Throughout the term of this Lease or any extension thereof, Lessee shall maintain accounting records in accordance with generally accepted accounting principles and available at all reasonable times to Lessor for inspection, review and audit.


24.
“As Is” Condition.  The premises are demised to Lessee in their as-is condition, Lessor making no warranties whatsoever regarding the same.


25.
Entire Agreement.  This Lease contains the entire agreement between the parties and shall not be modified in any manner except by an instrument in writing executed by the parties.  If any term or provision of this Lease or the application thereof, to any person or circumstances shall, to any extent, be invalid or unenforceable, the remainder of this Lease, or the application of such term or provision to the persons or circumstances other than those as to which it is held invalid or unenforceable, shall not be affected thereby and each term and provision of this Lease shall be valid and be enforced to the fullest extent permitted by law.


26.
Headings.  The headings are for convenience of reference only and are not intended to modify nor amend the language of this Agreement or of any paragraph or section thereof.

27.
Special Provisions:
(a.)
In addition to this Lease Agreement, the following documents and things shall also be deemed to be a part of this Lease Agreement, and are incorporated herein by reference:  City of Bethlehem Request for Proposal No. 2013-P05, Lessee’s Proposal dated September 18, 2013 and City's Acceptance of Lessee Proposal dated October 2, 2013.

(b.)
Lessee is granted the exclusive right and privilege to operate the concession stand at the Earl E. Schaffer Ice Rink.  The City reserves the option to install and operate vending machines.

(c.)
Lessee assist with maintenance of the common area adjacent to the concession counter area as required because of food/drink spills or litter related to Concession operations.  
(d.)
The selling of gum and small individually wrapped candies such as Star Bursts is prohibited.  
(e.)
The City reserves the right to have the final decision on what may or may not be sold.  
(f..)
Lessee shall be responsible for accepting all deliveries pertaining to the concession operation.
(g.)
Lessee, at Lessee’s sole expense, shall arrange to have the concession site, including cook top/fryer exhaust system, professionally cleaned and inspected at the beginning of the season and at the end of the season.  

(h.)
Lessee shall provide for their trash receptacles and empty trash in the City’s dumpster on a regular basis. 
(i.)
Lessee shall, at Lessee’s sole expense, provide for safe disposal of cooking oil and other related substances on a regularly scheduled basis.
(j.)
Lessee shall pay for all shelving, electrical fixtures, counters and appliances necessary for the operation of the concession, however, they shall have the right to use any equipment furnished by the City.
(k.)
Lessee may not to make any alternations, deletions, or additions in or to the Leased Premises without prior written approval from the City.  All items of equipment permanently attached to the walls or floors shall become the property of the City and shall not be removed from the premises at the expiration of the Lease.  All permanent improvements to the concession area will become the property of the City at the termination of the Lease, free from any encumbrances.
(l.)
The City will assume no obligation or responsibility for the safeguarding Concessionaire’s equipment from acts of vandalism, loss, fire, theft, or acts of God.  The Concessionaire will be required to carry insurance for protection of his own property.
(m.)
The Concessionaire may not sell any liquids, beverages, hot or cold, other than in sanitary containers and all hot liquids or beverages must be dispensed directly into the sanitary containers in which the liquids or beverages are offered for sale.  There will be no sale of alcoholic beverages or any items in glass containers.
(n.)
Lessee will personally supervise and conduct or provide proper supervision for the concession and will engage as personnel only those who fully comply with all sanitation laws, local, state or federal and have cleared a Background Check.
(o.)
Lessee will maintain accurate accounting records, which may be reviewed by the City upon request.  For the purpose of such review, the City, through its proper officers or designated agents, will have the right to take inventory of the concession upon twenty-four hour notice to the Lessee.
(p.)
Lessee will display to the public, the prices for all items offered for sale.
(q.)
Lessee must submit a letter to the City stating the type and kinds of food and beverages they propose to sell along with a proposed price list, and how the food will be prepared.  


IN WITNESS WHEREOF, the parties aforesaid have hereunto set their hands and seals on the day and year first above written.

ATTEST:




MISTER C’S EATERIES, INC.

_________________________

BY:__________________________ (Seal)

Secretary





Title:

ATTEST:




CITY OF BETHLEHEM

_________________________

BY:__________________________ (Seal)

City Controller




John B. Callahan








Mayor

I certify that the within Lease Agreement

is needed, necessary and appropriate.

By:







City of Bethlehem Department Head


Print Name:
Ralph E. Carp
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